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hereinafter: the “Law on Contracts and Torts”), every creditor 
whose claim is due for payment shall be entitled to contest any 
legal act taken by the debtor to the detriment of its creditors.  A 
legal act shall be considered to have been taken to the detriment of 
the creditors, if due to such act the debtor is left without sufficient 
means to satisfy the creditor’s claim. 
According to the Companies’ Act, directors/managers must carry out 
their duties in that capacity in good faith, with due diligence and in 
the reasonable belief that they act with the company’s best equity 
interest in mind.  It should be noted that the Montenegrin Criminal 
Code prescribes a criminal act “causing a company’s bankruptcy” 
if the directors/managers’ acts result in a waste of money, excessive 
borrowing, undertaking of disproportionate obligations, frivolous 
conclusion of contracts with parties unable to pay, failure to timely 
collect the company’s receivables, destruction of the company’s 
property, or other operations that are not in accordance with 
conscientious business.
The bankruptcy process may be initiated by a creditor or debtor in 
case of the debtor’s permanent payment inability or indebtedness.

2.2	 Which	other	stakeholders	may	influence	the	
company’s	situation?	Are	there	any	restrictions	on	the	
action	that	they	can	take	against	the	company?

Any party having a legal interest may influence the company’s 
situation, and primarily, these are the company’s creditors.  When 
it comes to restrictions, stakeholders must comply with deadlines 
envisaged for certain legal actions (such as deadlines in bankruptcy 
proceedings for submission of a claim, influence on a reorganisation 
plan, challenge of the bankruptcy manager’s decisions, etc.).

2.3	 In	what	circumstances	are	transactions	entered	
into	by	a	company	in	financial	difficulties	at	risk	of	
challenge?	What	remedies	are	available?

As mentioned in question 2.1, transactions may be considered 
challengeable if they are to the detriment of the creditors.  A 
transaction may be contested if, at the time of effecting the 
transaction, the debtor was aware or could have been aware that 
such transaction could damage his creditors, and if a third person 
benefitting from the legal act undertaken was aware of the fact, or 
could have been aware of it.
In addition to this, transactions may also be contested within the 
bankruptcy proceedings.  The bankruptcy administrator, as well as 
any of the company’s creditors, is entitled to request annulment of 
transactions or any other legal actions concluded/undertaken by 
the company, including both active and passive actions (i.e. failure 

1	 Overview

1.1	 Where	would	you	place	your	jurisdiction	on	the	
spectrum	of	debtor	to	creditor-friendly	jurisdictions?

The key point in any jurisdiction is the implementation of law and the 
efficacy of court proceedings rather than the law itself.  Montenegro 
is constantly adjusting local regulations to meet EU standards and 
practice in order to make the environment for debt collection more 
transparent and efficient.

1.2	 Does	the	legislative	framework	in	your	jurisdiction	
allow	for	informal	work-outs,	as	well	as	formal	
restructuring	and	insolvency	proceedings,	and	are	
each	of	these	used	in	practice?

The Law on Consensual Financial Restructuring of Debts towards 
Financial Institutions (“Official Gazette of Montenegro”, no. 
020/15 of 24.04.2015, hereinafter: the “Consensual Financial 
Restructuring Law”) provides for rearrangement of the debtor-
creditor relationship between the company or entrepreneur in 
financial difficulties, as a debtor, and a financial institution (with other 
creditors); however, only for secured mortgage loans.  This kind of 
restructuring is not applicable to debtors providing financial services, 
nor can it be performed regarding companies which are already the 
subject matter of bankruptcy proceedings.  Financial restructuring is 
conducted with mediation by the Centre for Mediation.
On the other hand, a reorganisation plan, stipulated by the Bankruptcy 
Law (“Official Gazette of Montenegro”, no. 001/11 of 11.01.2011, 
hereinafter: the “Bankruptcy Law”) is used if it is expected that the 
reorganisation would provide more favourable settlement for creditors 
than a bankruptcy process, especially if there are economically 
justified conditions for the continuation of the debtor’s business.  If a 
reorganisation is not under way, a debtor’s bankruptcy will be declared.

2	 Key	Issues	to	Consider	When	the	
Company	is	in	Financial	Difficulties

2.1	 What	duties	and	potential	liabilities	should	the	
directors/managers	have	regard	to	when	managing	a	
company	in	financial	difficulties?	Is	there	a	specific	
point	at	which	a	company	must	enter	a	restructuring	
or	insolvency	process?

According to the Law on Contracts and Torts (“Official Gazette 
of Montenegro”, no. 047/08 of 07.08.2008, 004/11 of 18.01.2011, 
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3.3	 What	are	the	criteria	for	entry	into	each	restructuring	
procedure?

Under the Consensual Financial Restructuring Law, financial 
restructuring may be conducted only if the debtor and at least one 
financial institution (e.g. a bank or another company which obtained 
a work permit from the Central Bank of Montenegro, or a leasing 
company with its registered seat in Montenegro) agree in writing 
to participate in financial restructuring.  The debtor is suitable 
for restructuring if it is in financial difficulties (however, not in 
bankruptcy) and the debtor’s business activity is sustainable, though 
the method of restructuring may only be via mortgage loans. 
On the other hand, the reorganisation as provided under the 
Bankruptcy Law will be conducted if such process ensures more 
favourable settlement for creditors compared to the bankruptcy.  
The Bankruptcy Law prescribes the elements of the reorganisation 
plan.  The majority of these elements is mandatory and has to be 
included in every reorganisation plan.  The reorganisation plan may 
be submitted only by:
1) the bankruptcy debtor; 
2) the bankruptcy administrator;
3) secured creditors holding at least 30% of the secured claims 

in relation to total claims against the bankruptcy debtor;
4) bankruptcy creditors holding at least 30% of the unsecured 

claims in relation to total claims against the bankruptcy 
debtor; and

5) any of the bankruptcy debtor’s shareholders owning at least 
30% of shares.

3.4	 Who	manages	each	process?	Is	there	any	court	
involvement?

The Consensual Financial Restructuring Law entrusts the process 
of financial restructuring to the Centre for Mediation.  The Centre 
is a body established by the government of Montenegro to act as a 
mediator between the parties in a financial restructuring.  The court 
is not involved in this process.
As for the reorganisation process under the Bankruptcy Law, the court 
manages each process, although it acts upon the request of the debtor, 
creditor, bankruptcy administrator, or any shareholder holding at least 
30% of equity.  The bankruptcy judge examines the reorganisation 
plan, may reject the plan if it is not in accordance with the law, 
and schedules hearings.  Finally, the court confirms whether the 
reorganisation plan is to be adopted or dismissed by the creditors.  The 
bankruptcy administrator, debtor, and secured/unsecured creditors 
may appeal against the court’s decision.  This ensures complete 
court control over the process of restructuring in accordance with the 
reorganisation plan.  Once the court decision on the reorganisation 
plan is adopted, the court does not control its execution. 

3.5 How are creditors and/or shareholders able to 
influence	each	restructuring	process?	Are	there	any	
restrictions	on	the	action	that	they	can	take	(including	
the	enforcement	of	security)?	Can	they	be	crammed	
down?

As the shareholders are entitled to submit the reorganisation plan, 
they may also create the plan.  Additionally, often the shareholders 
are also creditors (directly or to another company) at the same time.  
This allows shareholders to influence the restructuring process.  
All creditors may vote on the proposed reorganisation plan.  The 
creditors are divided into classes.  The reorganisation plan must 

to undertake a legal action), if such transaction/legal action is 
undertaken/concluded before the commencement of the bankruptcy 
procedure and if such transactions/legal action prevents proportional 
settlement of creditors, or causes damage to certain creditors and/or 
places other creditors of the company in a better position.

3	 Restructuring	Options

3.1	 Is	it	possible	to	implement	an	informal	work-out	in	
your	jurisdiction?

Informal work-outs are possible in Montenegro.  The creditors and a 
debtor may redefine their relationship before they decide to initiate 
bankruptcy proceedings.  The creditors are motivated to create a 
contractual restructuring plan if they estimate that it is a more 
favourable solution for them (e.g. the debtor’s business is sustainable, 
there are valuable assets, etc.) than to collect their receivables in 
bankruptcy proceedings.  However, as it is created informally on a 
contractual basis or without including all creditors of the company, 
such a “work-out” could be contested by unparticipating creditors 
if the company ends up in bankruptcy.  In 2015, the Montenegrin 
parliament adopted the Consensual Financial Restructuring Law 
(see question 1.2).  The creditors and debtor(s) are not bound by the 
Consensual Financial Restructuring Law if they want to rearrange 
their relationship in a different way.  This Law pertains to companies 
and entrepreneurs.  It also applies to natural persons who have a 
registered mortgage in order to secure their obligations arising 
from loans taken from banks.  However, the Consensual Financial 
Restructuring Law is not applicable when the debtor is a bank, 
insurance company, private investment fund, etc.  According to the 
Consensual Financial Restructuring Law, an agreement on financial 
restructuring concluded between the debtor and its creditor(s) may 
not be contested in the bankruptcy proceedings.  However, the Law 
provides the possibility for all creditors to participate in the process.  
The debtor is obliged to publish that it commenced the process for 
financial restructuring in at least one nationally published medium, 
inviting all creditors to take part in the process of restructuring.

3.2	 What	formal	rescue	procedures	are	available	in	your	
jurisdiction	to	restructure	the	liabilities	of	distressed	
companies?	Are	debt-for-equity	swaps	and	pre-
packaged	sales	possible?

Under the Bankruptcy Law, the insolvency proceedings shall 
be conducted either as a bankruptcy (i.e. compulsory sale of the 
debtor’s assets or the debtor as a legal entity) or as a reorganisation.  
The reorganisation represents creditors’ satisfaction accomplished 
under the adopted plan of reorganisation by redefining relations 
between the debtor and its creditors, the debtor’s status changes, or 
in any other manner provided for in the plan. 
The Bankruptcy Law contains measures which should be 
implemented in the reorganisation plan.  One of these measures is a 
debt-for-equity swap.  However, this cannot be performed without 
the bankruptcy debtor’s shareholders.  The bankruptcy judge may, 
ex officio or upon the request of the bankruptcy administrator, 
appoint an expert to estimate the value of the debtor’s capital.  The 
expert shall be appointed at the expense of the party who made and 
submitted the reorganisation plan.
In addition, the Consensual Financial Restructuring Law provides 
that the financial restructuring agreement may, inter alia, contain a 
clause regarding debt-for-equity swaps.
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Gazette of Montenegro”, no. 062/08 of 15.10.2008 and no. 044/10 
of 30.07.2010) and the Law on Liquidation and Bankruptcy of 
Insurance Companies (“Official Gazette of Montenegro”, no. 042/15 
of 29.07.2015). 
In accordance with the Bankruptcy Law, the bankruptcy of a 
company means (1) the sale of all a company’s assets, (2) settlement 
of the company’s creditors through liquidation of the bankruptcy 
estate, and (3) termination (winding up) of the company.
The Bankruptcy Law foresees two options for an insolvent 
company: reorganisation proceedings; or bankruptcy proceedings, 
and only the latter ends with the winding up of the company.  Two 
manners of conducting the bankruptcy proceedings are possible: 
selling the entire assets of the bankruptcy debtor; or selling the 
debtor as a legal entity.  Again, only the sale of the entire assets of 
the bankruptcy debtor inevitably leads to the permanent termination 
of the company.

4.2	 On	what	grounds	can	a	company	be	placed	into	each	
winding	up	procedure?

The Law on Bankruptcy recognises only two grounds for initiating 
an insolvency process:
■ permanent insolvency; or
■  over-indebtedness.
Permanent insolvency exists if the debtor cannot fulfil its financial 
obligations within 45 days from the due date or if the debtor has 
completely suspended its payments for a period of 30 consecutive 
days.
Over-indebtedness occurs when the liabilities of the bankruptcy 
debtor exceed its assets.
In addition to these grounds, the Bankruptcy Law foresees a 
presumption of bankruptcy grounds.  There is a presumption that 
grounds for bankruptcy exist if a proposal for initiation of insolvency 
proceedings was filed by a creditor who was unable to satisfy his 
claim in enforcement proceedings conducted in Montenegro by any 
means of enforcement within 45 days of its initiation.  In this case, 
the bankruptcy proceedings will be initiated without conducting the 
preliminary bankruptcy proceedings.

4.3	 Who	manages	each	winding	up	process?	Is	there	any	
court	involvement?

Conducting bankruptcy proceedings is reserved for the court, 
depending on the territorial competence and the debtor’s registered 
seat, while the actions are carried out by the bankruptcy judge 
in accordance with the Law on Bankruptcy.  As of the day of the 
opening of the bankruptcy proceedings, the representation and 
management rights of the director, representative, or attorney, as 
well as the management and supervisory bodies of the bankruptcy 
debtor, will cease and be transferred to the bankruptcy administrator.  
The bankruptcy administrator is obliged to take all the necessary 
measures to protect the assets of the debtor, including the prevention 
of the transfer of assets, its seizure if necessary, as well as to contest 
legal actions, if such a challenge would increase the bankruptcy 
estate, and ensure the completion of initiated and unfinished business 
of the debtor, in order to achieve the highest possible value of the 
debtor or its assets.  The bankruptcy administrator is also obliged to 
liquidate the bankruptcy estate in accordance with the Bankruptcy 
Law, and to represent the bankruptcy debtor or the bankruptcy estate 
in the initiation and conduct of judicial, administrative and all other 
procedures.  It should be noted that the bankruptcy administrator, 
within the meaning of the Criminal Code, has the status of an official.

be adopted within each class by a simple majority of votes.  The 
reorganisation plan is adopted when the majority of classes accept 
it.  If the plan of reorganisation is accepted, all claims, rights and 
obligations will be governed in accordance with the reorganisation 
plan.  Consequently, dissenting creditors may be crammed down 
by a simple majority in their class.  According to the Bankruptcy 
Law, dissenting creditors are entitled to payment in the event of 
bankruptcy in accordance with the level of priority of their claims.  
This is a protective provision for dissenting creditors which 
ensures that these creditors would receive at least the minimum of 
their claims.  As for the enforcement of security, no execution is 
possible against the bankruptcy debtor or its assets from the date 
of the opening of the bankruptcy proceedings, nor any measures of 
the enforcement procedure.  Any procedures that have already been 
initiated would be suspended.

3.6	 What	impact	does	each	restructuring	procedure	have	
on	existing	contracts?	Are	the	parties	obliged	to	
perform	outstanding	obligations?	Will	termination	and	
set-off	provisions	be	upheld?

Under the Consensual Financial Restructuring Law, the creditors 
which participate in the financial restructuring process are prevented 
from initiating or continuing enforcement processes, i.e. a temporary 
moratorium is enforced.  The temporary moratorium lasts until the 
end of negotiation regarding financial restructuring.  At this stage 
of proceedings, the creditors may initiate litigation proceedings 
in order to interrupt the limitation period for their claims.  In the 
course of negotiation on financial restructuring, the participants to 
the negotiation conclude the moratorium (standstill) obligations 
agreement.  By this agreement, the participants define the period in 
which the creditors will not initiate or continue enforcement against 
the debtor.  If the parties to the financial restructuring process 
conclude a financial restructuring agreement, they may postpone 
payments, agree on instalments, change time limits of maturity, etc.
If the plan of reorganisation is adopted, all rights and obligations are 
only governed strictly in accordance with the reorganisation plan. 

3.7	 How	is	each	restructuring	process	funded?

The costs of creating and submitting the reorganisation plan are 
borne by the party who created and submitted the reorganisation 
plan.  If the bankruptcy administrator or bankruptcy debtor created 
and submitted the plan, the costs of it shall be covered at the expense 
of the bankruptcy estate.

4	 Insolvency	Procedures

4.1	 What	is/are	the	key	insolvency	procedures(s)	
available	to	wind	up	a	company?

The Bankruptcy Law provides for the conditions and the manner 
of initiating and conducting insolvency procedures against legal 
entities, companies that do not have the capacity of a legal entity 
and entrepreneurs.  At the same time, this law excludes bodies, 
organisations and institutions financed from the budget of Montenegro 
and the budgets of local authorities and state funds from applying 
for insolvency proceedings. The Central Bank and the independent 
regulatory bodies are also excluded, as well as legal entities whose 
bankruptcy proceedings are regulated by special regulations, such as 
the Law on Bankruptcy and Liquidation of Banks (“Official Gazette 
of the Republic of Montenegro”, no. 047/01 of 01.10.2001; “Official 
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The objection shall be ruled upon by the bankruptcy judge.  The 
objection shall not stay the sale, unless the bankruptcy judge decides 
otherwise.
Shareholders can only exert influence over proceedings if they 
are also creditors of their own company, since all the ownership 
and representative rights are, as of the day of the opening of the 
bankruptcy proceedings, transferred to the bankruptcy administrator.
It should be mentioned that from the day of the opening of the 
bankruptcy proceedings, no execution proceeding or any other 
measure of enforcement may be applied against the debtor or its 
assets for the purpose of settling the claims, except the enforcement 
relating to liabilities of the bankruptcy estate and expenses of the 
bankruptcy proceeding.  Any enforcement procedures that have 
already been initiated will be suspended.

4.5	 What	impact	does	each	winding	up	procedure	have	on	
existing	contracts?	Are	the	parties	obliged	to	perform	
outstanding	obligations?	Will	termination	and	set-off	
provisions	be	upheld?

If a bankruptcy debtor and its counterpart, until the initiation of 
bankruptcy proceedings, have not fully or partially executed the 
mutual obligations under the concluded contract, the bankruptcy 
administrator may, on behalf of the bankruptcy debtor, meet 
contractual obligations and request the fulfilment of obligations 
from the counterparty.  If the bankruptcy administrator refuses to 
perform the obligations undertaken by the contract, the counterparty 
can realise its claim as a creditor in the bankruptcy proceedings.  If 
the counterparty to the contract invites the bankruptcy administrator 
to state its position on fulfilling the contract, the bankruptcy 
administrator will be obliged to inform the counterparty in writing, 
within 15 days of the receipt of such invitation, of whether he intends 
to fulfil the contract.  If the bankruptcy administrator declares that 
he will fulfil the obligations under the contract, but in the course 
of bankruptcy proceedings ceases to do so, the claim based on that 
contract is considered to be within the first payment rank as to the 
cost of bankruptcy proceedings. 
Creditors’ claims toward the bankruptcy debtor that were not mature 
at the opening of the bankruptcy proceedings will be deemed due 
as of that date.  Also, by reporting a claim against the bankruptcy 
estate, the statute of limitations shall be interrupted. 
As regards the possibility of set-off, if a creditor has acquired the right 
to set off his claim with the bankruptcy debtor’s claim against such 
creditor before the petition for opening of bankruptcy proceeding 
was filed, such right to set-off will still be valid.  However, such 
creditor is obliged to file its claim and a set-off statement to the 
court before the expiry of the deadline for filing claims to preserve 
its right of set-off.

4.6	 What	is	the	ranking	of	claims	in	each	procedure,	
including	the	costs	of	the	procedure?

When liquidating the bankruptcy estate, the costs of the proceedings 
reflect the priority of settlement.  Upon the settlement of such 
expenses, the costs of the bankruptcy estate will be settled.  
Bankruptcy creditors, depending on their claims, are classified into 
ranks.  The bankruptcy creditors of lower rank can only be satisfied 
after the creditors of a higher rank.  Bankruptcy creditors of the same 
rank will be satisfied in proportion to the amount of their claim.
The ranks of bankruptcy claims are as follows:
1) unpaid gross salaries of employees and former employees in 

the amount of minimum earnings for the last two years before 
the opening of the bankruptcy proceedings, with interest from 

The bankruptcy judge is also authorised to determine interim 
measures in order to prevent any reduction in the assets of the 
debtor or to prevent the destruction of the business documentation, 
upon the request of the applicant of the petition for initiation of the 
proceedings or ex officio.

4.4 How are the creditors and/or shareholders able to 
influence	each	winding	up	process?	Are	there	any	
restrictions	on	the	action	that	they	can	take	(including	
the	enforcement	of	security)?

The creditors’ board consists of three to five members, i.e. creditors 
with the largest unsecured or partially secured claims.  A creditors’ 
board will not be formed if the bankruptcy debtor has fewer than 
three creditors or fewer than three creditors willing to be members 
of the board.  The creditors’ board gives its consent in relation to 
all matters that are of utmost importance for the bankruptcy estate, 
gives its opinion to the bankruptcy administrator on the manner of 
sale of assets if not sold by public auction, and on the continuation 
of the bankruptcy debtor’s business operations.  The creditors’ 
board also has the right to object to the work of the bankruptcy 
administrator to the judge, as well as appeal against the decision 
of the bankruptcy judge when permissible.  The Bankruptcy Law 
provides for three groups of creditors: bankruptcy creditors; secured 
creditors; and excluding creditors.
The bankruptcy creditor is an individual or legal entity who, on the 
day of initiation of bankruptcy proceedings, has an unsecured claim 
against the debtor.  A creditor acquires the status of a party by filing 
a claim to the bankruptcy estate.  Next to the bankruptcy creditors, 
there are secured creditors who have a right of pledge, statutory 
retention right, or a right of settlement on assets and rights that are 
enrolled in public records or registers and, based on which, have the 
right of priority settlement from the proceeds of sale of such assets.  It 
should be noted that secured creditors are not considered bankruptcy 
creditors.  In case the value of their claim is higher than the proceeds 
of a secured asset or right, they may satisfy the remaining part of their 
claim as bankruptcy creditors.  And finally, the excluding creditor is 
an entity which, on the basis of its property right or personal right, has 
the right to request a certain asset to be excluded from the bankruptcy 
estate.  As well as for secured creditors, excluding creditors are not 
considered bankruptcy creditors.
It should be noted that creditors, as well as the bankruptcy 
administrator, can contest legal transactions and other actions entered 
into or taken before the initiation of the bankruptcy proceedings 
that disturb the equal settlement of bankruptcy creditors or damage 
the creditors, as well as transactions and actions that place some 
creditors in a more favourable position over the others.  A legal 
transaction or action of the bankruptcy debtor will be contested by 
filing a lawsuit. 
Prior to the sale of the property, the bankruptcy administrator is 
obliged to compile a list of all the bankruptcy debtor’s creditors and 
to notify the bankruptcy judge, the creditors’ board, all creditors 
with a secured claim on the property being the subject of sale and 
any other parties interested in the property, on the intention to sell 
the assets, the sale plan, the method of sale, the sale deadlines, and 
to provide the estimate.  After passing the decision on bankruptcy, 
the bankruptcy administrator publicly advertises and conducts the 
sale of the entire assets, or part of it, of the bankruptcy debtor.  The 
bankruptcy administrator is required to justify to the creditors’ board 
whether a sale of the debtor as a legal entity or of the overall assets 
of the debtor would be a more favourable solution.  Assets are sold 
by the public auction, public tender or direct negotiation.  Creditors 
and the bankruptcy debtor can file an objection to the proposed 
sale no later than 10 days prior to the proposed sale or transfer.  
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the obtained proceeds, after the rendering of the decision on the 
conclusion of bankruptcy such tax claims will be written-off, unless 
there is a mortgage or pledge established in order to secure the tax 
claims, or if in addition to the debtor there are also third parties 
liable for its settlement.

6 Employees

6.1	 What	is	the	effect	of	each	restructuring	or	insolvency	
procedure	on	employees?

When it comes to the issue of the employees, it should be noted that 
the opening of the bankruptcy procedure over an insolvent company 
or its restructuring may have various effects on the employees.  The 
major effect of those procedures relates to the potential termination 
of the employment relationship of the employees (all or some of) 
working with the insolvent company, but also, such procedures 
will impact the manner of the settlement of their unpaid salaries 
earned until the opening of the bankruptcy procedure, i.e. before the 
restructuring.  However, as it will be shown below, the position of 
the employees in case of a restructuring seems to be more favourable 
compared to their position within a bankruptcy procedure.
Termination of the employment relationship
With the opening of a bankruptcy procedure, the employment 
agreements of the employees working with the bankruptcy debtor 
are to be terminated.  The bankruptcy administrator is in charge 
of rendering the decision on the termination of the employment 
agreements.  With the consent of the bankruptcy judge, the 
bankruptcy administrator is entitled to engage a certain number 
of employees for performing work that has already begun or 
conducting the bankruptcy procedure.  
In case of the reorganisation of the insolvent company under a 
reorganisation plan, the termination of employment is one of the 
legally permissible measures that may be stipulated in such a plan.  
Considering that upon the adoption of the reorganisation plan the 
bankruptcy procedure is suspended, the general labour legislation 
regulating the employment termination applies herein.  This is a so-
called redundancy termination, and due to the economic, technical 
and/or restructuring changes taking place at the employer, the need 
for performing certain work ceases or is diminished.  Depending 
on the number of terminated employees and the exact period of 
time within which the employment engagements will cease, the 
employer might be obliged to adopt a redundancy programme.  
In any case, a precondition for the termination of employment 
based on redundancy and a mandatory condition for validity of the 
decision on termination is the payment of severance payments, the 
amount of which is determined by the employer’s general policy or 
by the particular employment agreement, and may not be lower than 
the sum of one third of the employee’s salary (or one third of the 
average salary in Montenegro, if more convenient for the terminated 
employee) for each full year of employment with the particular 
employer.  In any case, the total redundancy payment may not be 
lower than three average salaries at the employer or one average 
salary in Montenegro, whichever is greater.
Unpaid salaries
One of the effects of both a bankruptcy procedure and restructuring 
to employees refers to the settlement of their unpaid salaries (or 
some other employment-related payments). 
Within both procedures, the monetary claims of the employees 
(or former employees) relating to unpaid salaries are to be settled 
according to the rankings described above under question 4.6.
Special protection of the employees in case of insolvency 
proceedings

the due date until the date of initiation of the bankruptcy 
proceedings and of claims from injuries at work with the 
company; 

2) claims arising from all public revenues due in the last three 
months before the opening of bankruptcy proceedings, with 
the exception of contributions for pension and disability 
insurance; and

3) claims of other bankruptcy creditors, including the claims of 
creditors that exceed the amount referred to in 1) and 2).

4.7	 Is	it	possible	for	the	company	to	be	revived	in	the	
future?

The decision on conclusion of the bankruptcy proceedings is 
rendered by a bankruptcy judge after the final hearing.  This decision 
is posted on the court’s bulletin board and published in the “Official 
Gazette of Montenegro”, and once it becomes final and binding, it 
has to be delivered to the Central Register of Business Entities or 
another appropriate register to erase the bankruptcy debtor from 
such register.  Following the debtor’s removal, there is no legal 
possibility to revive such company, but yet, at the same time, there 
are no obstacles in assuming the name of the company that has been 
erased from the register.

5 Tax

5.1	 Does	a	restructuring	or	insolvency	procedure	give	
rise	to	tax	liabilities?

The Bankruptcy Law stipulates that on the day of publishing 
the notice on the commencement of bankruptcy proceedings, 
all administrative proceedings initiated against the company 
in bankruptcy in order to determine its tax liabilities will be 
suspended.  Upon such suspension, the Tax Administration must 
report and collect due tax claims in the bankruptcy proceedings as a 
bankruptcy creditor.  Future taxes pertaining to business operations 
of a company in bankruptcy and its property (e.g. value-added tax, 
corporate income tax and annual property tax) will continue to 
apply regardless of the commencement of bankruptcy proceedings.  
Until February 2016, the competent authority had the authorisation 
to approve the deferment of payment of tax obligations for the 
bankruptcy debtor.  However, in February 2016, the Constitutional 
Court suspended the legislation which regulated this field, and now 
it remains to be seen how this issue will be resolved in future.
In case of restructuring, all due obligations of the insolvent company 
(including tax obligations) will be settled in accordance with the 
restructuring plan (since it practically represents a new agreement 
which regulates the settlement of the insolvent company’s 
obligations). 
With regards to the bankruptcy, it should be noted that the bankruptcy 
may result either in the sale of the debtor in bankruptcy as a legal 
entity or in the sale of the assets of the debtor in bankruptcy.  In 
case of the sale of the assets of the bankruptcy debtor, value-added 
tax (if the bankruptcy debtor is liable to pay value-added tax) or 
transfer property tax (if the bankruptcy debtor is not liable to pay 
value-added tax) will apply.  The tax claims will be settled from 
the proceeds obtained from the respective sales.  Tax claims that 
became due within three months prior to the opening of bankruptcy 
proceedings are categorised as the second priority payment rank, 
except for claims regarding the contributions for pension and 
disability insurance, which are categorised as the first priority 
payment rank.  Other tax claims are categorised as the third priority 
payment rank.  If part of the tax claims cannot be settled from 
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grounds for recognition of foreign bankruptcy procedures.  A 
foreign bankruptcy process will be recognised if:
1) it can be identified as a court or administrative process for 

collective settlement of creditors through reorganisation, 
bankruptcy or liquidation in a foreign country in accordance 
with foreign bankruptcy law, whereby a debtor’s property 
and business affairs are under the control or supervision of a 
court or other competent body;

2) a foreign representative who seeks recognition is a person 
or body, including those temporarily appointed, entitled 
to manage reorganisation, bankruptcy or liquidation over 
the debtor’s property and business affairs or to act as 
representatives for a foreign process;

3) the request for recognition contains a foreign enforceable 
decision on the opening of the proceeding and appointment 
of a foreign representative; and

4) the request for recognition has been filed with the competent 
court.

7.3	 Do	companies	incorporated	in	your	jurisdiction	
restructure	or	enter	into	insolvency	proceedings	in	
other	jurisdictions?	Is	this	common	practice?

There is no data regarding Montenegrin companies which were 
restructured in other jurisdictions.

8	 Groups

8.1	 How	are	groups	of	companies	treated	on	the	
insolvency	of	one	or	more	members?	Is	there	scope	
for	co-operation	between	officeholders?

This field has remained unregulated under the Bankruptcy Law.  
In principle, insolvency of a group member does not affect other 
group members.  Given that in case of bankruptcy of several 
group members, each bankruptcy proceedings would be conducted 
independently and separately, the law does not provide for any 
particular manner of co-operation between officeholders of such 
bankruptcy debtors.

9	 Reform

9.1	 Are	there	any	proposals	for	reform	of	the	corporate	
rescue	and	insolvency	regime	in	your	jurisdiction?

The recently adopted Consensual Financial Restructuring Law 
provides for a completely voluntary, non-judicial model of corporate 
debt restructuring through the redefinition of debtor-creditor 
relations, and is expected to provide significant results, particularly 
having in mind the increasing number of bankruptcy proceedings 
before competent courts.  The application of this Law is reserved 
only for debt based on mortgage loans, and one of the creditors must 
be a financial institution.  There are no other new proposals for the 
reform of insolvency regulations.
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Apart from the general rules regarding the monetary claims of the 
employees (and former employees) regulated under the Bankruptcy 
Law (as explained above), Montenegrin labour regulation 
additionally provides special protection of employees in case of 
bankruptcy of the employer. 
Such employees are entitled to the following payments: (i) salary 
and compensation of salary during his/her absence from work due 
to temporary incapacity for work for the six months prior to the 
opening of bankruptcy proceedings in the amount of the minimum 
salary, together with the appropriate unpaid contributions for pension 
and disability insurance for the same period; (ii) compensation of 
damages for unused annual leave due to the bankruptcy debtor’s 
fault for the year in which bankruptcy proceedings were opened (if 
such right on compensation of damage existed before the opening 
of the bankruptcy procedure), calculated based on the minimum 
salary; (iii) severance payment due to retirement in the year in 
which bankruptcy proceedings were opened (if the conditions for 
retirement are met before the opening of the bankruptcy procedure), 
in the amount of two minimum salaries in Montenegro; and (iv) 
compensation of damages due to injury at work or occupational 
disease, based on the court decision adopted in the year in which 
the bankruptcy procedure was opened (under the condition that 
the court decision became final and binding before the opening of 
bankruptcy proceedings).
Notwithstanding Montenegrin legislation, a very common case is 
that the employees cannot, partially or in total, materialise their 
rights regarding the previously explained payments, due to the 
lack of funds of the bankruptcy debtor.  This was the reason for the 
establishment of the Labour Fund as the Montenegrin state fund, 
aiming to satisfy employees’ monetary claims in case of termination 
of their employments due to the bankruptcy of the employer, if not 
settled by the employer.  The procedure for the Labour Fund is to 
be initiated by the employer, i.e. by the bankruptcy administrator, 
within 30 days as of the day of the receipt of the final court decision 
approving the claims of the employee concerned. 
Special protection of elderly employees is provided by the Labour 
Law in case the terminated employee, at the day of the opening of 
the bankruptcy procedure, met at least one of the conditions for 
retirement (years of service or years of life); the Labour Fund will 
pay the contributions for the pension and disability insurance for the 
period the bankruptcy debtor failed to do so.

7	 Cross-Border	Issues

7.1	 Can	companies	incorporated	elsewhere	restructure	
or	enter	into	insolvency	proceedings	in	your	
jurisdiction?

The Bankruptcy Law does not provide the possibility to conduct 
restructuring or bankruptcy proceedings for companies incorporated 
outside Montenegro.  

7.2	 Is	there	scope	for	a	restructuring	or	insolvency	
process commenced elsewhere to be recognised in 
your	jurisdiction?

Under the Bankruptcy Law, a bankruptcy procedure commenced 
elsewhere may be recognised.  The Bankruptcy Law prescribes 
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